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This article is an update to an original
article by Southalan published in Brief
46/1 (February 2019) at pages 6-11.

The new additions are solely the work of
Feldman and Glass.

The implications of international human
rights for businesses are rapidly
expanding. Since John Southalan wrote
the original version of this article, less
than three years ago, the landscape in
which businesses operate has continued
to evolve apace. The Modern Slavery Act
2018 (Cth) has commenced operation,
completed its first reporting cycle, and

is almost due for its three-year review.*
The Commonwealth Treasury has
strengthened the human rights complaints
mechanism under the OECD Guidelines
for Multinational Enterprises (OECD
Guidelines).®* And recent years have seen
growing public focus on government
inquiries examining business impacts

in areas such as banking, aged-care
providers, and the gig-economy.® Many
international standards are enacted as
Australian law, for example: prohibiting
discrimination on gender, race, age and
other grounds; outlawing corruption and
bribery; and criminalising trafficking.

Cancer
Council

Compliance with these regimes is a matter
of Australian statutory, administrative

and constitutional law. But there are also
increasing roles and legal implications

of international human rights standards
regardless of Australian domestic

law. This article summarises the key
documents and recent developments.

UN Guiding Principles
on Business and Human
Rights

The UN Guiding Principles on Business
and Human Rights (UNGPs)” were
adopted by the United Nations in 20118
and have been accepted and endorsed
by many businesses.® The UNGPs have
become the predominant framework
underlying the current understanding

and approach to business and human
rights. The UNGPs confirm that human
rights obligations on (and of) states
remain unchanged' but, in addition, each
business has a “responsibility to respect”
human rights. By “human rights”, the
UNGPs include the standards in the 1948
Universal Declaration of Human Rights,
plus all the main international human

By Jo Feldman’,
Alyssa Glass? and John Southalan®

rights treaties which have been developed
thereafter — even if the particular treaty has
not been adopted by the state in which
the company is operating, or that state’s
domestic law is inconsistent.” That is, if
the domestic law permits activities below
what is specified by international human
rights standards, then the company is
expected to respect the international
standards.? The “respect” for human
rights, as explicated in the UNGPs,
comprises three elements:

1 The business should adopt a human
rights policy, involving a public
commitment to the organisation’s
responsibilities and expectations
regarding human rights impacts of
its work and workers, reflected in
operational policies and procedures.®

2 The business needs to conduct human
rights due diligence of its operations,
which involves identifying and
preventing potential impacts as well as
addressing actual impacts.'™

3 Remediation processes should
be established for impacts which
have occurred or been identified.'
This aspect comprises two areas, >
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depending on the company’s
connection with the impact. For
impacts the company has caused or
contributed to - the business must
itself provide for, or cooperate in,
remediation. However, for impacts
with which the company is “directly
linked” (such as harm by a supplier to
the company) the business need only
use leverage to prevent and mitigate
its recurrence but, if unsuccessful,
consider ending the relationship.'®

1.1 Implementing the UNGPs

UNGP processes, or parts thereof, have
gained legal implications for businesses in
four main ways.

e The first is national or regional
regulation, like France’s Due
Diligence law, California’s
Transparency in Supply Chains Act,
and the EU’s Directive on Disclosures
of Non-Financial Information.
Australia’s Modern Slavery Act 2018
(Cth) is another example of this, and is
examined further in Section 4 below.

e The second way in which the
UNGPs have legal implications is
through contractual obligations,
particularly prevalent in membership
and certification requirements such
as those involved in the International
Council on Mining and Metals, the
Roundtable on Sustainable Palm Oil,
and the International Code of Conduct
for Private Security Service Providers.
There are increasing examples of
such contractual obligations within
procurement contracts from large
entities like the Dutch Government
and FIFA.

¢ Financier requirements is the third
way in which UNGP compliance
arises, as is the case for certain
types of projects and financial
assistance from the World Bank
(through the IFC Performance
Standards on Environmental and
Social Sustainability) and Equator
Principles banks, which in Australia
includes the ‘big four’. Financial
requirements relevant to human rights
and the UNGPs also arise in stock
exchange listing obligations like the
UK’s Strategic Report and Directors’
Report Regulations 2013, South
Africa’s Companies Regulations 2011
(r 43), and conflict minerals reporting
for listing on the US Stock Exchange,
under the US Dodd-Frank Act.

e The fourth way in which UNGP
compliance may arise for companies
is through general procedures,

involving reporting or complaints
investigation — such as the
International Labour Organization
and UN initiatives'” — the broadest of
which is the OECD Guidelines.

1.2 UNGP statements and Australian laws
on misleading conduct

The UNGPs - and related reporting
obligations such as modern slavery laws
— have expanded corporate publications
about human rights, which will give
increased relevance to the regulation

of statements under the Australian
Consumer Law. The prohibition on

false / misleading statements'® was not
envisaged as addressing human rights
reporting but can extend to corporate
statements which occur in the context of
the UNGPs.% While this has not yet arisen
in Australia, corporate liability for human
rights and related statements has occurred
in other jurisdictions.?! The area will likely
mirror the manner in which regulation
responded to corporate environmental
statements — where companies face civil
action and regulator prosecutions if they
make unsubstantiated claims about their
products or services.?

The widest application of the UNGPs is
through the OECD Guidelines,?® which

are an internationally agreed code

for responsible business, featuring a
complaints mechanism and implementation
bodies (‘National Contact Points’ or
NCPs). The OECD Guidelines apply to
any multinational company (but also to
state-owned entities and even NGOs?)
from an “adhering country”, which includes
Australia, and therefore any Australian
company operating overseas as well as
multinationals operating in Australia. The
OECD Guidelines cover much more than
just human rights,? also outlining expected
standards regarding “Employment and
Industrial Relations”, “Environment”,
“Competition”, and “Taxation”.

The OECD Guidelines establish a
complaint-mediation process, through
National Contact Points, for complaints
about company compliance with the
content of the OECD Guidelines (which,
since 2011, has included the UNGPs).
Like the UNGPs, the OECD Guidelines
emphasise that where domestic law
falls below international human rights
standards, a company is expected to
ensure compliance with the international
standards. If domestic law actually
prohibits conduct which complies with the

international standards, then the OECD
Guidelines would not require a company
to breach the domestic law.?® However,

in many cases, the domestic law will
simply enable company rights or actions
without the level of protection of rights that
international standards specify, and so the
domestic law does not prevent a company
from meeting the (higher) international
standards while acting consistently with
domestic law.

The OECD Guidelines are the only current
international mechanism (with government,
business and labour endorsement) which
examines UNGP compliance at a case
level, so the OECD Guidelines are an
important and increasing area of attention.
The majority of complaints since 2011 have
been about corporate non-compliance with
human rights.?” The ‘complaint’ process
under the OECD Guidelines essentially
involves the following stages.

1 Any party can make a ‘complaint’
(i.e. there is no need for standing or
any connection with the matter or the
alleged victim?). The complaint is
formally termed a “specific instance”
under the OECD Guidelines.?® ltis
lodged with the NCP of the country
where the impact occurred or where
the company is registered, and
frequently a complaint is lodged with
both ‘host’ and ‘home’ country NCPs.
A complaint must identify those parts
of the OECD Guidelines alleged to
have been breached. Where it is
related to human rights, a complaint
normally alleges some deficiency of
the company regarding a human rights
policy, due diligence, or remediation
(those concepts being framed by the
UNGPs).

The NCP conducts an initial
assessment. The National Contact
Point decides whether a bona fide
case has been demonstrated® (if not,
then the NCP refuses to proceed
with the matter®"). This should occur
within three months of receipt of the
complaint.

3 If a NCP considers a bona fide case
exists, then the NCP can facilitate
mediation between the parties. This
is formally termed the NCP “offer[ing]
good offices to help the parties
involved to resolve the issues”,*
and there is no time limit on these
processes. This stage can also involve
the NCP commissioning independent
inquiries and reports.

4 The NCP issues a final statement,
which should be less than three months



after any mediation finishes. The final
statement is effectively the NCP’s
decision or report on the process and:

- wherever possible, any statement
and outcomes are agreed by the
parties;

- the final statement may include
the NCP’s recommendations for
the company, and observations
on company non-compliance
(or compliance) with the OECD
Guidelines; and

- the final statement may presage
the NCP undertaking future review
of the matter and following up with
statements on compliance.

The published decisions of NCPs are

a relatively young ‘jurisprudence’, and
somewhat uneven (some NCPs are well-
resourced and active, but others do little
to promote the OECD Guidelines and
compliance therewith®). However, NCP
decisions provide an important guide

on UNGP implementation, and will be
an increasing forum of disputation, as
illustrated by some Australian NCP final
statements of recent years.

e In February 2020, the Australian
NCP issued a Follow Up Statement
regarding a complaint submitted
by NGOs on behalf of Cambodian
families, against ANZ. The parties
had ongoing contact following the
2018 Final Statement, and requested
the Australian NCP to facilitate a

dialogue through its “good offices”
process. The Australian NCP noted
that ANZ had acknowledged that
“its initial due diligence, before

rightsinfocus

On 3 November 2021,
ANZ adopted a precedent-
setting Human Rights
Grievance Mechanism to
evaluate and report on
complaints of adverse
human rights impacts
associated with its
institutional or corporate

making this loan, was inadequate”
and had “committed to review and
strengthen its human rights policies
and grievance mechanisms”.3* On
3 November 2021, ANZ adopted a
precedent-setting Human Rights
Grievance Mechanism to evaluate
and report on complaints of adverse
human rights impacts associated
with its institutional or corporate
lending customers.®

In June 2021, the Australian NCP
issued a Final Statement about a
complaint regarding ElectraNet Pty
Ltd, which alleged that ElectraNet’s
construction of electricity facilities
in South Australia had damaged
Aboriginal heritage sites (for

which the complainants, the
Starkeys, have traditional custodial
responsibilities).* ElectraNet

was unwilling to engage in good
offices, and so the complaint

was independently reviewed and
assessed. The Final Statement
noted that most of the affected sites
were subject to an agreement with
the relevant indigenous bodies,
and those bodies had given no
indication of concerns with the
agreements nor with ElectraNet’s
actions. Accordingly, the complaint
was not accepted in respect of
those sites. Regarding the one

site outside those areas, nothing
was provided to the Independent
Examiner indicating ElectraNet
engaged with the Starkeys
consistently with the expectations
of the OECD Guidelines. The Final
Statement referred to expectations

under international standards and
the OECD Guidelines regarding free,
prior and informed consent (FPIC),*”
and recommended that ElectraNet
engage in dialogue with the Starkeys
to resolve the complaint in respect of
the relevant site.

In September 2021, a community
association submitted a complaint
regarding BHP, in which the
association alleged that BHP’s
industrial emissions were
“causing dangerous health risks
to community”.® After engaging
with the parties from February

to June 2021, the Australian

NCP rejected the complaint as
inadmissible, in part because
BHP’s existing measures appeared
to be “consistent with much of the
Guidelines’ expectations regarding
environmental management”.*®

In declaring the complaint
inadmissible, the NCP also took
into account that the association
had other “ongoing opportunities
and procedures” available to it to
engage with BHP and government
agencies in respect of many of

its concerns, including through
“WA regulations and industry and
BHP procedures”, which already
“provide much of the engagement
expected by ‘grievance
mechanisms’ under the OECD
Guidelines”.4°

These examples illustrate the range
of outcomes possible under the
NCPs’ processes. While companies
may be found to have breached the
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OECD Guidelines, many complaints are
summarily rejected or, when examined
and mediated, result in confirmation that
the company has not breached the OECD
Guidelines.

2.1 Australian National Contact Point
for OECD Guidelines

The AusNCP is the Australian
Government body (within Commonwealth
Treasury) which oversees the
implementation of the OECD Guidelines
in Australia. The AusNCP can receive,
and mediate, complaints that Australian
companies have breached the OECD
Guidelines. It has operated for nearly 20
years, with variable effect. Some cases
have seen outcomes reducing Australian
company impacts on human rights,*'
but there have also been less positive
results.*

In 2017, an independent review identified
many deficiencies in the AusNCP’s work
and procedures, particularly related to
inadequate resources.*® In November
2018, the Commonwealth Treasury
committed to improvements and greater
resourcing;* and recent AusNCP cases
and statements herald increased AusNCP
involvement in companies and human
rights issues.*®

2.2 Due diligence guidelines

The OECD (sometimes partnering with
other international organisations) has
produced a range of ‘due diligence’
guidance to assist businesses in
understanding their human rights
responsibilities and conducting due
diligence. Some of these OECD
documents are then used and referenced
by international and domestic laws and
standards in identifying appropriate
corporate conduct,*® as well as in NCP
decisions. These OECD guidance
documents include a general guide
(2018)* but also particular guides for
sectors or actors with higher prevalence
of human rights impacts or specific
issues to consider in due diligence.
These include the following:

o Responsible Agricultural Supply
Chains (2016);%®

Responsible Supply Chains of
Minerals (2016);4°

Meaningful Stakeholder Engagement
in the Extractives Sector (2017);%°

Institutional Investors (2017);5' and

Responsible Supply Chains in the
Garment and Footwear Sector
(2018).%2

UN and international
developments

The UN Human Rights Council continues
to debate the role and content of a possible
treaty about business and human rights.
The contemplated treaty is not proposed
to effect any changes to human rights
standards. Rather, it envisages more
mechanisms, and stronger obligations on
states and companies, than those which
currently exist under the UNGPs and
associated structures. The third revised
draft of the proposed treaty was released

in August 2021 by a working group of the
UN Human Rights Council.?® The direction
of development of the proposed treaty
remains uncertain and, even at its highest,
the treaty still envisages a state-based
mechanism, directed at states to enforce
(through courts or other national initiatives),
with the usual treaty-monitoring committee
(comprising members chosen by states
parties). As such, in the absence of state
action, this provides no current implications
for corporate observance of human

rights, and little change in the foreseeable
future.>* However there are already existing
processes at the international level -
through the UN and elsewhere — which
consider compliance by companies with
international human rights law.

There are various UN bodies and groups
which produce materials addressing
companies and human rights. These
materials can focus on a specific company
or state, or on the issue more generally (e.g.
by expounding how the UNGP processes
should work). They provide important
information on how a company should
implement its ‘responsibility’ for human
rights. Examples include:

o Statements and reports from the
Office of the High Commissioner
for Human Rights. For example, the
Commissioner provided observations
on remediation initiatives relating to
the Porgera mine site in Papua New
Guinea.®

¢ Observations and decisions from
treaty bodies (being the committees
established to oversee implementation
of each human rights treaty and
monitor national compliance). These
committee publications sometimes
address corporate responsibility
in theory®® but have even greater
relevance (in raising flags for
companies’ attention) where they
address specific cases. For example,
in its 2012 observations on Australia,
the Committee on the Rights of the
Child made the following statement.

27. The Committee is concerned
at reports on Australian mining
companies’ participation and
complicity in serious violations
of human rights in countries
such as the Democratic Republic
of the Congo, the Philippines,
Indonesia and Fiji ...

28. In light of Human Rights Council
resolutions ... adopting the ...
[UNGPs], in which it is noted
that the rights of the child should
be included when exploring the
relationship between business
and human rights, the Committee
recommends that the State party
[ie. the Australian Government]:

(a) Examine and adapt its
legislative framework (civil,
criminal and administrative) to
ensure the legal accountability
of Australian companies and
their subsidiaries regarding
abuses to human rights,
especially child rights,
committed in the territory of
the State party or overseas
and establish monitoring
mechanisms, investigation,
and redress of such abuses,
with a view to improving
accountability, transparency

and prevention of violations...
57

¢ Inquiries and recommendations of
UN bodies and officials, examples
of which include the recent
statement on Corporate Human
Rights Due Diligence,® the Human
Rights Council’s recommendations
to Australia,>® and observations of
various Special Rapporteurs.®

While many of these recommendations
are explicitly directed at states, they
still have relevance for companies. The
identification, in a UN document, of
human rights impacts and deficiencies
in a state’s responses, should be red
flags to a company operating in that
environment: extra attention will be
needed in the company’s due diligence
and remediation processes under the
UNGPs.

I Australian Modern Slavery
laws

The Modern Slavery Act 2018 (Cth)
commenced at the start of 2019.5' The
Modern Slavery Act requires entities
based or operating in Australia with
annual revenue of at least $100 million to
report annually on “the risks of modern
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slavery in their operations and supply
chains, and actions to address those
risks”.%2 The first full cycle of reporting
under the Modern Slavery Act ended
on 30 June 2021, with close to 2,500
modern slavery statements submitted,
covering more than 4,400 reporting
entities.®® A review of statements

lodged by top ASX companies under the

Modern Slavery Act, published by the
Australian Council of Superannuation
Investors (ACSI), found that most
companies have complied with the
minimum requirements of modern
slavery reporting, with “clear groups
of leaders and laggards”.%* In ACSI’s
analysis, the majority of statements
have appeared to follow a “race to the
middle approach”, seeking to satisfy
the legal requirements of the Modern
Slavery Act without disclosing more
than key peers.%® ACSI identified key
opportunities for companies to improve,
by:

¢ deepening disclosure on operational

risks;

e providing more detail about how
policies, risk assessments and
training are being implemented;

e collaborating with suppliers and
other stakeholders to address their
modern slavery risks;

o strengthening grievance mechanisms
to manage modern slavery
complaints; and

e outlining how the effectiveness of
actions to address modern slavery
risks is measured and assessed.®

The next 12 months will be critical

to strengthening and broadening
companies’ risk management and
reporting processes. The Modern
Slavery Act is scheduled for a statutory
review in January 2022,%” and it remains
to be seen what reforms, if any, will be
recommended.®

e raising flags for companies’
attention) where they address
specific cases. For example, in its
2012 observations on Australia,
the Committee on the Rights
of the Child made the following
statement.

27. The Committee is concerned
at reports on Australian mining
companies’ participation and

28.

complicity in serious violations
of human rights in countries
such as the Democratic
Republic of the Congo, the
Philippines, Indonesia and Fiji

In light of Human Rights
Council resolutions ...
adopting the ... [UNGPs],
in which it is noted that the
rights of the child should
be included when exploring
the relationship between
business and human rights,
the Committee recommends
that the State party [ie. the
Australian Government]:

(a) Examine and adapt its

legislative framework

(civil, criminal and
administrative) to ensure
the legal accountability

of Australian companies
and their subsidiaries
regarding abuses to human
rights, especially child
rights, committed in the
territory of the State party
or overseas and establish »
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monitoring mechanisms,
investigation, and redress
of such abuses, with a view
to improving accountability,
transparency and prevention
of violations...%"

¢ Inquiries and recommendations of
UN bodies and officials, examples
of which include the recent statement
on Corporate Human Rights Due
Diligence,’® the Human Rights
Council’'s recommendations to
Australia,> and observations of
various Special Rapporteurs.®

While many of these recommendations are
explicitly directed at states, they still have
relevance for companies. The identification,
in a UN document, of human rights impacts
and deficiencies in a state’s responses,
should be red flags to a company operating
in that environment: extra attention will be
needed in the company’s due diligence and
remediation processes under the UNGPs.

Relevance for WA
practitioners

The main implication from the above,
for WA lawyers, is that advising and
representing clients involves more than
just the relevant ‘domestic’ law (be that
Western Australian or Commonwealth).
Lawyers therefore need to understand
whether international human rights
standards indicate further requirements
beyond the Australian law relevant to
the particular events or transaction on
which the lawyer is advising. Perhaps
discomfortingly, the High Court is not
the arbiter of international human rights
standards and has acknowledged

that Australian law — including its
pronouncements — may interpret
obligations differently to international
bodies.®® It is those international standards
which reign in this field.

Australia’s laws and government procedures
provide many human rights protections,
and companies are, of course, entitled to
rely on these. However, there are areas
where Australian law does not ensure
international human rights standards, and
additional attention would be prudent in
these situations, such as the extractives
sector (mining, oil, gas); issues regarding
native title and respect for traditional cultural
heritage and sacred sites; investment
contracts with governments; and operators
in conflict-prone or failing states.”” The key
question for WA lawyers, in determining

the content of a company’s responsibility to
“respect human rights” is: if the Australian
domestic law and practice is insufficient to
meet international standards, what more is

required from the company (e.g. to ensure it
is compliant with the OECD Guidelines)?

Lawyers need familiarity with this area to
properly advise and assist clients (and
perhaps even avoid liability for professional
negligence”) — whether the client is
corporate, government or a third-party
affected by company activities. Useful
materials include:

¢ IBA and Law Council of Australia
materials and training;’2

e OECD guidance documents (see
Section 2.2 above);

o the UN’s 2012 Interpretive Guide™ and
more recent publications; and

¢ publications of the Parliamentary Joint
Committee on Human Rights.”> l
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Superannuation and Financial Services Industry. See
Commissioner Hayne, Final Report: Royal Commission into
Misconduct in the Banking, Superannuation and Financial
Services Industry, Australian Government, 4 February 2019.
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meet the needs of the people accessing them ... including
mistreatment and all forms of abuse ... and any actions that
should be taken in response”: Letters Patent Establishing
the Royal Commission into Aged Care Quality and Safety,
Australian Government, 6 December 2018, para (a). See
Commissioners Pagone and Briggs, Final Report: Care,
Dignity and Respect, Australian Government, 1 March 2021.

The Inquiry into the Victorian On-Demand Workforce,
which reported in July 2020 on working conditions in the
‘on-demand’ economy: Chairperson James, Report of the
Inquiry into the Victorian On-Demand Workforce, Victorian
Government, July 2020. For further background, see also:
Chapter 8, ‘The Gig Economy: Hyper Flexibility or Sham
Contracting?’, in Senate Standing Committee on Education
and Employment Corporate Avoidance of the Fair Work Act,
Australian Parliament, 6 September 2017.

7 UN (Special Representative of the Secretary-General on the

Issue of Human Rights and Transnational Corporations and
Other Business Enterprises), Guiding Principles on Business
and Human Rights: Implementing the United Nations
“Protect, Respect and Remedy” Framework, Annex to UN
Doc A/HRC/17/31 (United Nations Human Rights Council,
21 March 2011) (UNGPs).
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9 Prominent international examples are BP, BT, Cisco,

Ericsson, H&M, Nestlé, Newmont and Unilever. In

Australia, examples include BHP Billiton (pages 18-19 of
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